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- Domition Video v. EchoStar Satellite

1 conus at the time. I'm tying to remember exactly when
2 spot technology became available, but thers might have
3 been amix of some spot and some conus,
4 Q. Sobygetting - by Daystar waiving these
5 mustcary rights, EchoStar was able to usa that full-
6 conus spectrum for some other use?
7 A Wal, understand, were getiing spectrum back
§ anyway, because that's the beauty of having Echo Vil
8 and Echo VIIl, which are our fwo spot-heam safelites,
10 launched. That replicates bandwidth. So you do
it harvest conus bandwicth with the advent of spot-beam
12 technology.
13 Q. SoisitEchoStar's position that it had no
14, choice but to offer Daystar public-interest carriage
15 for2003?
16 A ldon'tbelieve that's our position. We had
17 no choice but to offer a religious programmer public-
18 inigrest camiage in 2003, bacause we lacked sufficient
19 numbers of quatified secular applicants. it so happens
20 that we chosa Daystar for cariage.
2 Q. Didyou choose Daystar for camiage over other

2 Ghristian applicants because they were offering 2
23 mustcany waverr

24 A Perhaps, We certainly chose them over - over
23 .ofher Chvighian aopficants.

program - public-interest programmers for 2003 was
somelime in late November, earty Dacember 2002,
comect?

A, That's my recollaction, yes.

Q. Okay. So until that time, thers had been no
detamnination that you would need fo look to
Christianreliglous programmers rather than secular
applicants, right?

A Yes.

10 MR, LELAND: Qkay, This will be 24.

11 (Deposition Exhibit 24 was marked,)

2 Q. (BY MR. LELAND) Mr. Seh, Exhbit24isan

13 e-mail exchange between you and Marcus Lamb dated

14 between October 31 and Novernber 1 of 2002. Do you ses
15 that?

6 A Yes

7 Q. Now, tis e-mail exchangs occured prior fo

18  the EchoStar public-interest commitie meeting to

18 defermine who they were going to put on for 2003,

20 right?

21 A Absolutely,

22 Q. Okay. Andbelow the -- the bottom e-mail s

23 dated October 31 from Marcus Lamb t you and fo Angala
24 Borillo, "Subject: More must-cary for Daystar?

25 A Comect,

OO~ D O P G BN —

Eric Sahl

SHEET 39 PAGE 367 — PAGE 369
N 183 15
) 1 trouble delivering signal fo local receive facilltes 1 Q. Qkay. 5950 the mush-cay wawerwasa

2 in certain markets, and if we could camy the one 2 gonsideration in - srike that. The mustcary wa

3 national fead, he would also avold 2 signal defivery 3 was a factor In EchoStars choice of Daystar asa

4 cost that are required under must-carry stations. So 4 public-nterest coract?

5 that's where it - thal’s where it was. 5 MR. GLg%ﬁ: %iech&n, asked and answered.

6 Q. Soisityour testmony that the fact that § MR. WOOTEN. Several times.

7 Daystar was offering to walve all of its local 7 A_Once we - there i a threshold, and the

§  slations' must-carry rights was not a consideration 8 tresholdis fe unavaliabiity of a su Sugen! nuriber

§ that EchoStar considgred In picking Daystar as a § o qualified secular applicants, Once we wara there,

0 publichtarest programmer? 10 e ad o chooss among qualfied efigious apolcants, _

11 A Itsmy testimony that the must-camy-walver 1 andthe choice we made was Daystar.

12 offer was not determinative. As soon as we realized in 12 Q. (BYMR, LELAND) Okay.

13 2000 - at the &nd of 2002 that we did not have 13 A Andlet me just say again, thaf we chose

14 sufficient secular applicants, then we looked at 14 i f the

15 Daystar 25 a qualified refigious apolicant, and we 15 gonsiderafions was the must-cany walver, Other

16 certainly, also, looked at the ability o camy one 16 tonsiderations were I_rﬂngbmahtalnacomﬁu’ﬂva,

{7 national feed instead of the same faed acsass multipls 17 even playing ground with DirecTV, The fact that

18 channels' bandwidth. 18 _legmmedthemonanahon was certalnly

19 Q. Were any of Daystar's local broadcasts i

20 cumently exercising their must-cany righis?

A A |believe some wers.

22 Q. Were they using spot beams or a full conus or

B part conus? Do you know? 3 wall

24 A Iflcould look at the fist of the stations 24~ Q. Now, you recelved the applications for -
{ 25 again, | coukd tel you. I'm guessing that most were &5 strike that. You lgstified that the committae to pick

PAGE 3458 —— PAGE 370
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' Dominion Video v. EchoStar Satellite

: Eric Sahl
SHEET ¢2 PAGE 379 PAGE 381
. 165 167
P MR. OLSEN: Tom, before you start, durlng the 1 A Imsaying based on the docurents | must be

2 break the winess indicated to me that he wanted to 2 wrong, bacaus all the conversations don't make sense
3 look ata couple exhiblts because he may have a 3 if the meeting hadn't occured yet. There is no reason
4 clarification. | told him to tell you what exhibits 4 would send a nots to Marcus saying letters are going
5 they were. § outto all applicants if we hadn't met yet, We clearly
6 A Iffcould justbriefly comment on Exhibit7 6 had aready met sometime in October.

7 and25. 7 | &m just trying to ba logically consistent

§ Q (BYMR.LELAND) Ona second here, What's 77 8 with the time line, and | apologize that my memory

9 A Tisthe 2003 application cover, 9 didn't serve as fo when the actual meeting was.

10 Q Okay. 10 Q. Wall, | recall your tesimony on the tme line
11 A When|was reading Exhibit 25 at the break, 11 for meeting was pretty unequivocal as to when it was.
12 the lower part of the e-mail says, from - from myssif 12 A ltwas. And'm telling you | was wrong.
13 to Marcus Lamb, "My understanding is that a lefter is 13 MR. WOOTEN: Wait a minute. Walta minute.
14 being mafled to all appiicants.” That's the rejection 14 I'm going to object to how he characterizes your
15 letter and ~ and that's November 8. And so | wanled 15 testimony. Go ahead.
1§ to go back and iook at the time fine when | was a 16 Q. {BYMR.LELAND) You were going to answer, ‘It
{7 committee membar, and - and ifs clear o me that we 17 was. And m talling you { was wrong." Okay. Al
. 18 metin October, notin mid-November. And the decisions 18 right Any other testmony you want to change?
{9 were made 2t some point ht October with rejection 19 A Notyet.
20 lefters golng out first half of November, 2 MR. WOOTEN. Objection.
3| So when i'm saying that we met by mid-Novamber 21 MR. LELAND: What's the objection?
2 or [ater, I'm clearly wrong, and you can see the tma 2 MR. WOOTEN: [t's badgering the wifness.
23 linein Exhibit 7, too, that talks about the EchoStar 23 mean, | sat through Dominion's witnesses, you know,
24 decision procass, meaning looking at - looking at the 24 clarifying things. | don't think It's fair for you to
) 25 various applications, and -- and having the commitiee 25 sit hera and by and badger him or Insult him because
— PAGE 380 - — PAGE 382
166 168

f  meeting would have occured then. And, in fact, the 1 he wanis fo clarify something, because he read exhibits
2 deadling to return signed caples of & public-interest 2 atthe break, which obviously you didn't give him a

3 confract was November -~ November 15, So1don't 3 chance o read when he was answering his quastions.
4 believe there was any way that the meeting could have 4 MR, LELAND: So the objsction is | was
5 been that late in the year, and | jusf wanted to point 5 badgering the witness?

8 thatout b MR, WOOTEN: | stated my objectlon.

7 Q. Okay. Soyou're changing your testimony as fo 7 MR. LELAND; Your objection Is noted.

8 when the public-inferest committea met for the year 8 MR. WOOTEN: Thank you.

9 20037 9 Q. (BYMR LELAND) Now was - Daystar was
10 A lam. tmusthave beenin October, 10 gventually broadcast as a public-interest programm
1 Q. Andyoursbasing that on the time line In {1 Dlish Nelwork right?

12 Exhbit7? 12 A_Yss.

13 A And-and-and - for example, | could go 13 Q._And Daystar also walved the must-carry rights
14 back and fook at af the exhibits, bul when 'm sending 14 pfits local stations, comect’

15 a note to Marcus on November 8 via e-mall saying, "My 15 A Yes
16 understanding is that a fefier is being mailed to 2l 16 Q. Was the broadcas! of Daystar a condition ~
17 applcants next week," it appears ko me that decisions 17 cucuse e Tefme rapTiase, Wasthe vaverdl
18 had been made by that Sime and leters were in the 18 Deystar's local stations’ must-cary rights a condion
19 process of going out, as of November 8. 19 of EchoStar's choice of Daystar as a publicinferes
B Q Areyou basing the change in your testmony 20 programmer?

| 21 today on the documents or on any Independant A A Twouldn' say it was a condition. [twas
R recollection? 2 mﬁm—m
23 A Onthe documents. 23 inlerest,
24 Q. Okay. Soyou'a saying that based on the 24 Q. Trwas not, in fact, made part of the public-
25 documents, you must be wrong? 25 Interest programming agreement?
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» Lamas Beauty International - Hair care, Skin care, Makeup, Cosmetics and Shampoos. Natural Beauty Products.

JLamasBEm

naturaity beautiful

Order Toll Fres §77-604-§51) + Bam-Gpm #ST M.F l&%
VIEW CART | CONTACT US | TELLA FRIEND | Guavamtes!

Natural Vegan Beauty Products. Hawr Care, Skin Care, Makeup, and Cosmetics for Women & Men

EauWhe;e Iiom ?
? eyl coms Learn how to be a more
beautiful you

with Peter Lamas' inspiring new books!

Spend $150 a raoawn
a $25 gifft cerificolel
Upon Checkout write
REEG

F IFT
in the Comwnents Box

SHOP LAMAS

* Lamas Beauty Kits

+ Night Radiance

+ Hair Care

s Skin Care

* Beauty & Health
Books

= Product Testimonials

» Press Coverage

» About Us
» Gift Certificates
« Guarantee

* Product Feedback
» Request Catalog

LAMAB BEAUI Y
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[BEAUTY W
Search
[EntireSite 3§
@

Get all 4 of Peter's
books at a special
introductory price!

More Informaticn

All 4 books, only $27.50

© ORDER NOW!

Lamas Beauty Fan
Alicia Silverstone:
"Lamas Beauty makes a

rice protein sflam -

delicious and clean! My
hair feels so good when I
use it."
More testimoenials

lamads beaut J
pro ucts

As recommended by the
Beauty Editors at Redbook
and Good Housekeeping
magazines!

Our most popular kit --
an incredible value!

http://www lamasbeauty.com/
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Lash Masque Natural Lash Buider,

Tint & Conditioner, for fuller, thicker

and longer lashes -- while you sleep!
-- Price $16.50

© ORDER NOW!

Try all our great shampoos!
e Normai to Cily
* Fing, Lim
» Thinning, Balding
= Dry, Chemically
Treated, Damaged
+ Conditioner

' -
pA R :

Cosmeceutical Skin Care
Collection Award-winning
Moisturizer, Vital Infustion Complex,
Eye Maintenance Gel, Radiant-C Face
& Body Wash
-- Sold Seperately $137
-- Kit Price $89!

-- You Save $48.00!

D ORDER NOW?

Save money! Check out all the
great Lamas Beauty kits!

"Lamas Beauty International - Hair care, Skin care, Makeup, Cosmetics and Shampoos. Natural Beauty Products.

TAC

f’ﬁ’:_" “!
- {

i

i i

Award-winning Lamas
molsturizer -- Dermatologist

recommended, Best Maistunzer of the
Year -- price $36.00

0 ORDER NOWL

As recommended by the
Peauty Editors at Cosmopolitan
and W magazines!

Special' Night Radiance Kit
Skin Care and Color combined!
-- Sold Separately $100.50
-- Kit Price $59.95
-- You Save $40.55'

O ORDER NOWL

Order online today or call toll free!
877-604-6521 -- 8:00 am - 6:00 pm PST {M-F)
Yahoo! Top Service Award Holder for Supenor Customer Service' And a BBB Gold Star Award Holder!

BEAUTY KITS | NIGHT RADIANCE | HAIR CARE | SKIN CARE | SHOPPING CART | CUSTOMER SERVICE | REQUEST CATALOG

NEWSLETTER - PRIVACY POLICY - INVESTOR RELATIONS - BECOME AN AFFILIATE

http://www lamasbeauty.com/

NO ANIMAL TESTING OR INGREDIENTS (100% VEGAN)

Copyright @ 2004 Lamas, Inc ALL RIGHTS RESERVED.

» Soy Conditioner

= Vitamin C Body Wash

« DM i-aging Serum
« ¥itamin C Moisturizer
. Mai el

» Foundation Alternattve
-!,!gggggmg]" ar

» Lash Conditionar

= Eye Complax w/ Embiica

Peter Lamas
Founder &
Product Developer
Learn more about Peter

Video beauty tip for long
har.

TNDOWE
Dsalup | DSL/Cable

Also, pay with

PAYPAL or PERSONAL CHECK
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- Lamas Beauty Investor Relations
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Investor Relations

Lamas Beauty Internabional Investor Relations Public Relations Information for Lamas, Inc.

Lamas Beauty -- The Company

Lamas Beauty International is a manufacturer and marketer of highly innovative all-natural
hair care and skin care products.

Founder Peter Lamas is one of the most respected beauty experts in the world. His client list
reads like a Who's Who of Celebrities - Jackie Onassis, Elizabeth Taylor, Goldie Hawn,
Sharon Stone, Cindy Crawford and Kate Winslet, to name but a few. His work has spanned
numerous television, video, print and film projects, including designing the gorgeous make-
up used in James Cameron's blockbuster epic, Titanic.

Lamas Beauty International is committed to producing products that are free of any animal
ingredients whatsoever. Additionally, we do not test our products on animals. We don't have
to. The natural ingredients in our products are safe, nourishing, and have been used by
humans for eons.

Our product formulations are highly innovative, on the cutting edge of the fastest growing
market segments in the Personal Care Industry.

Qur product innovations include:
e 100% pure and natural hair care products
e Breakthrough treatment products that combine the benefits of state-of the art, anti-
aging skin care and makeup
o Technologically advanced & botanically enriched cosmeceutical skin care products

Commitment to Beauty Information and Education

The Company's beauty informational website, BeautyWalk.com, is in its 3rd year of

http://www.lamasbeauty.com/investor.html
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operation, and is one of the most successful women's oriented online communities.

) BeautyWalk.com maintains a significant audience and enjoys online traffic growth with each
Subscribe to the Lamas . . \ .
Beauty Newsletter! successive quarter. Qur commitment has been to provide women (and men!) the best possible
'?;“:’;:';;' address information with regards to inner and outer beauty issues, tips and instructions, with the
- added benefit of wellness information and lifestyle issues. Founder Peter Lamas and a team
- of highly credentialed contributing authors and experts, all of which we're proud to be
. associated, ensure that BeautyWalk continues to live up to its mission and remain a vital
online destination.

Lamas Botanicals .
Try our All-Natural Media
Hair Care Kits & Save! ) o ]
The Company enjoys a significant amount of editorial coverage in consumer and trade
media. Recent media mentions include People (English and Spanish editions), W, Self,

Fitness, Women's World, Latina, YM, the Chicago Tribune, and many others.
A complete media kit is available upon request.

Investment Inquiry

The Company is in its 4th year of business operations, remains debt free, and is rapidly

Lo ) gaining market share for its products in salons, health food stores, catalog sales and online
Kit #3 j | channels through its own flourishing web sites, which include BeautyWalk.com,

| Fine, Limp LamasBeauty.com and NightRadiance.com.

Hair

Accredited Investors now have a rare opportunity to become part owners of this rapidly
expanding enterprise in the beginning stages of its development.

For more information contact Douglas Newsom at 888-738-7621; serious inquiries only.

Order online today or call toll free!
877-604-6521 -- 8:00am to 5:00pm (PST) M-F

Yahoo! Top Service Award Holder for Superior Customer Service! And a BBB Gold Star Award
MAKE UP | HAIR CARE | SKIN CARE | SHOPPING CART | CUSTOMER SERVICE [ REQUEST CATALOG

BR PRIVACY @ 100% Safe & Secure Also, pay with
y B O NO ANIMAL TESTING OR INGREDIENTS {100% VEGAN) PAYPAL or PERSONAL CHECK
© 2004 Lamas, Inc. All Rights Reserved.

http://www.lamasbeauty.com/investor.html 2/25/04
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. Befora The 8 o
Federal Communications Commission ;. ™ #4 z,
Washington, D.C. 20554 , g -
. %ﬂﬁ'nw Mg
e 0y

In r¢ Complaint Of %
Arkansas 49, Inc, ' ) File No. CSR - 6234-M
Licensee of Television Station KYPX )
Camden, Arkansas ;
Request for Carriage )
against BEchoStar Satellite )
Corporation )
To: Media Bureau

PO ONTO C L.

EchoStar Satellite Corporation (“BehoStar™), by lis sftorneys, and pursuant to
Sections 76.66(m)(4) &ud 76.7 of the FCC's rules, 47 CER. Soc, 76.56(m)(4) & 76.7,
hereby files this Oppositlo:} ;to the must carry Complaint filed by Mic;hnas 49, Inc,
(“Arkansas 46"), on or about August 22, 2003. In support of this Opposition, EchoStar
syhmits: ;‘ ' '

LN

I. ARGUMENT
A ackeroupd |
Arkansas 49 is the Yeenses of full-servies television station KYPX, Camdan,
Arkansas (“KYPX"), which operates on Channel 49, Camden lies at the far outskirts of
the Little Rock-Pine Bluff, Arkanses television markst, more then 101 miles from
RchoStar's Local Reosive Fasility (LRF) in Little Rock. EchoStar began delivering local-
into-local programming to the Little Rock DMA on or bout July 2, 2008,

1 The Coanplaint sppeared on Publio Natice September 5, 2003, Repart No, 0086, This
Opposition 13 being filed within 20 days of the Public Notice, and thus {5 timely.

.-

DC_DOCS:613195.2
0572504 10:30 AM




 KYPX cannot deliver & ussbls over-the-air signal to the Litle Rook LRF, which

Arkansas 49 admits.? Instead, Arkansas 49 geeks to deliver KYPX's programming to the
Littls Rock LRF via sstollite, and claima that it “formally pledges that it will pay for and
install the equipment necessary to deliver and receive-a good quality KYPX signal at
BehoSStar's Little Rock LR, ,

BchoStar currantly does not receive any local signals via satellits, throughout the
71 markets in which it delivers local-irto-local servioe, Moreover, EchoSter is incapable
of accommodating a satellite receive digh at its Little Rock LRR beoauss of physieal
space limitation; under it existing lease, Since BchoStar leagos space from  logal
television gtation for its LRF, EchoStar has requested that Arkansas 49 deal with Clear
Cha;nncl 1o lease the necessary physical accommodations to install e satellite dish,
Arksngas 49 has refuged, instead filing the instant Complaint,

© Porthe reasons set forth heroiz, EchoStar submits that the Burgu should reject

the ingtent Complaint, and ﬁmd that BchoStar is not required to pay ﬁé cost of
" accommodating 8 satellite dish for K.YPX The cost of hotsing such extraordinary
meagures as this should be bimm by. the Jocal televigion station,

B. The Costy of Delivering a Usable Signal Fall Upon the Local

Television Station; DBS Operators are'Only Required to Absarb the Cost of
r Facllitl “Com le” Receptio '

The Commission’s Rules call for a local television station to bear the costs of
dolivering a usablo signal to 2 DBS provider's LRF if that signal must bs delivered in s
" mean other than off-air reception# The only limitation on this is that DBS providers, like
oable operators, oapnot shift the cost of “routine reception of broadoast signals to those

2 Complaint, pp. 1, 3.

31d, at 4.

4 See 41U.8.C. § 338(B)(1); 47 CFR. § 76.66(h); Implementation of the Satellite Homa Viewer
linprovement Act of 1999 Broadeast Signal Camiage Issues (Report and Order), 16 PCC Red,
1518, 1949-51 (2000). ’

-2«
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stations secking mandatory carriage status,’s FW. ¢able operators mey not require a
station to enter into a separate lease agreement “for the inetellation of reception
equipment somparable ta that used for the reception of other signals.”'é Iu this context,
the Bureau hag required a DBS operator to provide adequate tawer space for the '

' installation of an amplifier and ghost-canceling squipment, which togethor weighed
approximataly two (2) pounds.’ ' _

Contrary to Arkanaas 49's assertion, however, installing a sate]lite reco:ivé dish is
¢ for different matter then hanging another off-alr receive antenna fiom en exiating tower
or mast at an LRF, or adding two pounds of additional equipment. Upon its best
information, the dish required to receive the satellite foed from Arkansas 49 would nesd -
to be at 1,2 to 1.8 meters (spproximately 4 to 6 feot) in diameter.t Such a dish would
require sufficlent support stuotures to aqcominodata_ its weight and wind load,' ag well as
be positioned in such‘a way as to have a clean line of sight to the transmitting satellite.
Such receive eq_uipmé:nt is & far cry from the two pounds mandateg'. inNorwell Television,
and in no way is “con;parabloé equipxiaen.f‘ as contmplatod-in Suburban Cable TV.9

Although Akansas 4§ is correct thiat the Commission has stated that a lopal
tolevisilon station can deliver its signal to a cable system via satellite (and by implicaﬁoﬁ.
ta a DBS provider),) the Commission has never found that cable systems (or DBS

5 Suburban Cable TV Co., Inc. (WMFZ-TV), 16.FCC Rod. 10790 (CSB, 2001),
6 1d, 721, Co

7 Norwell Telavizion LLC v. DireeTV, Inc., 17 FCC Rod. 10573 (2002)(“Norwell Telayision .
Atkansas 49 cites thig cage, and in several places daclare the facts “vety similar” to its request to
ingtall & satellits receive antenna at tho Little Rock LRF. See Compleint, p. 6. As demonstrated

herein, 2 pounds of equipment and 3 4-6 foot satellite dish ere not “very similar” at all in terma of
the burdens placed on the receivs site.

8 See Deolaration of Paul James, appended hereto.
% See supra, n, 5. ) -
10 Complaint, p. 4, citing Ranoho Palos Verdes Broadeasters, Inc. v, Lone Pine Television, Inc.,

18 FCC Red, 7068 (MB, 2003). That cass did not involve the insus of who should have to pay
for the additionsl costy such an iustallation would impose in & rentod LRF context, There, the
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pnlaviders) must boar the costs of assuring adequate real estate or support structurd for
such extraordinary facilitles.

As indicated above, BehoStar currontly does not receive ;my lpcal stations via
sntellite. BohoStar leases tower and/or roof space for its LRPs ac.ross ths country. Such
leases allow for the installation of sufficient towers or masts to heng off-air receive
antennas, pina eufficient “rack space” to accommodate the delivery of signals vie fiber or
other land-line delivery. Such LRF leases do not provide sufficient space for the
installation of satellits receive dishes. In the case of Little Rock, EchoStar hes a signed
lease agroement with dﬂ: Chatmnel for the folllowing space:

" Total leaged ground space: 10'x 17"
Bquiprnent building space; 9'x 16'
" Total leased tower space: Antenna mount height (AGL): 1 (each) 20°
mast mounted between 80 and 100° feet.

Total off-air receive auunnas -8

Types of antennas: 1 " Scala Model CL-24 (2 ekch) Scala Model
§ i HDCA-10 (2 each) i
£ ¢

" BohoStar has the sbility tolracelve KYPX dither off-air or via fiber, and has
suggested a number of alternative dslivery mofhodé cornpareble to those used by statlons
in the other 70 markets whers BehoStar delivers local-into-local service, BchoStar does
not have the ahitity or right to allow Arkansas 49 to install a satellits receive dish on the
Clear Channel property. An amendment to that leage ugraame.nt will be required, and
EchoStar shonld notlbe saddled'with that cost — a cost that will only benefit K'YPX, and
cost EchoStar has never previousty been required to ahsorb. Such en amendment will do
nothing to “contribute to the general malntenance of the . . , system's facilities."!! If
Arkansas 45 is unable to deliver 2 usable signal to the Little Rack LRF using

issue was whether a telavision station oould datlver {ts signal via satellite to an existing (and

' premumably owned) cable headend of a rural cable syatem.

" Suburban Cable TV, §21.

DC_DOQ8:513195.2
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“compargblo i"a.éiliﬁes," it must be mllmg 10 absorb the cost of such delivery, including
securing the added infrastruoture unique to its delivery mode.

C. Arkansas 49 Hag Failed to

B OGRE

Provide Ad:aq‘late Asyurances That What
't ‘1‘_‘.. ~f'3 . '

¥R

Ag indicated ghave, KYPX is the onI); logal television station which has requested
lsave to deliver its B{gnal via nateliite. This, thersfore, i & case of' first impression for
both BchoStar and the Burean. What ls troubling to BehoStar is that it is uaolear exactly
what Arkansas 49 plans.to deliver'to BehoStar. Although Atkansas 49 blitholy states that
what it plans to deliver via satollite is KYPX's signsl, s oloser analysis indicstes that the
signal EchoStar would raceive may be something less than the full KYPX signal,

In its Complaint, Arkansas 49 describes KYPX as “2 full-pawer, commercial
television station that broadcasts PAX TV p;oM& religious programming, news,
entertainment, local public affairs, nhildz}an’s programming, emergency broadoasts, an'd

' program-length presentations of local mﬂ natlonal businesses and corumunity

. organizations.™?2 { ‘ ‘ | ; -
" Arkansas 49 claima that it oan dni'iver “a good quality KYPX égnal ;ria sate]lite,”

from-the “Equity Broadcasting” satellite.!® What EchoStar does not kmow, however, 1s

whether the Bquity Broadcasting satoilito will deliver the full KYPX signal, or some

“oentralcasted” gignal which will inchide the KYPX programmisig, but may not include

all local material, and es?ecially such things a3 the local BAS alerts from the station.* A

review of the Equity Broadeasting (parent compeany of Arkansas 49) web site indicates

Y

12 Complaint, p, 2. Footnote § to that paragraph states: “The program-length presentations are
procured by Arkanses 49; the Station doea not program infamercials broadeast on PAX TV.”

13 Complaint, p. 3, :

4 This {s especially troubling because although the Complaint talks of “K'YEX's signal”
delivered via satellite, the supporting Declaration of Doug Krile states only that Arkansas will
deliver “a signal of good quality,” aad does not specifioally declare that the signal which
EchoStar would reoeive via satellite is the exact XYPX signal,

-5

DC_DOC%413195,2
05/25/03 10:50 AM




that Bquity feeds programming to e munbey of its stations via 2 “C.A.8.H.” (Central
Automated Satellite Hub) system. 15 Bqu.ity describes the systern s follows:

' This centralized video produunon facility allows us to custom-build

* graphics, promotional epots and specialized programming for our stations

in other markets, Coupled with our digital video server-based master

control operation, we feed full programming schednles 1o multiple

stationg from our'Littls Rock operations center.'6 .

Feeding a statlon ite “full programming schedule” viz satellits, and feeding the
signal of a station to BchoStar ars two completcly different things.7 If all that Arkansas
49 proposes is to feed the programming of KYPX to EchoStar, then EchoStar submits
that this is insufficlent. What if there is a Jocal emergency causing the stetion to override
the regularly scheduled programming to provide emergency news amd information? Holw
witkBohoStar ieneiweﬂxisbroadcm? , l '

Moraover, if the slgml delivered by satelhte is auyﬂ:dng less then the entirety of
the local KYPX signal, thei-e is a significant quesnon 85 fo whether thoStar could then’
retransmit that signal under the Satellite Compu]sury License.!? The Bureau, therefors,

should require Arkansas 49 to demonstrate that what jt will deliver to BchoStar is the

17 Por exm:ple in the DBS must carry prooeadmg. KQED objected to the carrlage of the PBS
national foed a5 not properly representing the signals of PBS affiliates. SHVZ4 Report and

Order, 16 FCC Rod. at 1956-57, § 90, Tha Commission concluded that carriage of the national
PBS feed was a proper interim solution until carriers were able to comply with Seotion 338, The
oopyright licenae for the nationz] feed expired on January 1, 2002, when DBS providers were
required to begin carrying local PBS affiliates under the naw local-into-local regime. /4. Tt .
appears that what Equity Broadeasting will provide EchoStar iq more akin to a network feed then
the actual signal of KYPX,

W17 US.C. § 119. Ses Hubbard Broadcasting, Jnc. v. Southern Satellite Systems, 777 F.2d 393,

402 (8% Cir. 1985), cert. demied, 479 U,8. 1005 (1986} (court meds a distinction betweer the
substitution of commercials and the substitution of ofher programming; the farmer did not violate
the campulsory lioense, the Latter certainly would)

-6-
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exact signal of KYPX. If there are any djfferences in that signal (¢.g., any chexiges of:

programming or the inability to pass throngh local EAS wamings), then the Bureau \

should conclude that tﬁasigna] does not thfy for ca:riagé a5 2 “local” television sfation
under SHVIA. .
| Moreover, to the extent that thers are any signal differences, prior to ord
EchoStar to sccept sucl:h & signal, the Bureau shoyld requife that Arlfnnsas 49 obtain
order from B court of competent jurisdiction that the retranamission of .aigual by Star
does not violate the DBS compulsory license found in Section 119 of the Copyright|Act,
potentially subjecting EchoStar to huge copyright infringement liabikity. 1 CoT

4

I.CONCLUSION

The ‘instant case presents two novg legal quesﬁona which have besn generated

becausé a station demanding “local” ciniﬁge is g0 far remox'veti 'ﬁ'om‘:'BohoStar‘s Yosgal

| Receive Facllity in the heart of the markeé that thci only way to delivél\r the pmgrammipg
for carriage as a.“local“ station is biv sateﬁite. This orse strains to the break.it‘:g .poini the

concept of local-into-local servios. Given that a station so far away seeks to expang its

coverago i:eyond its natural over-the-air signal, the rales make clear that it is the station’s
burden to.bear the costs direotly agsociated with its delivery of an alternative feed.

BchoStar's LRF lease is sufficient to allow for th‘a delivery of KYPX's signal in a fprm
comparable to others in the market (e.g,, over-the.air o via fiker), but does not proyide
the necessaty infrastructure to allow Arkangas 49 to install a satellite receive dash I‘he'

cost of obtaining such unique infrastructure, therefore, rests with Arkansas 49,

¥17UL.C. § 119,
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Since this is the first instanca wheréby EchoStar has been asiced to take a satell;ﬂe
feed of a Jocal signal, EchoBtar further needs assyrance that }vhaif it will recelve will be ‘
e actual KYPX sigaal, and not sorne “centralcasted” ltistetion hybrid foed which

" does not contain all of ti:e local content of KYPX (i;acluding BAS wamings). To require
| | EchoSter to carry anything less than the true local signal of KYPX is an?;ithotica.l 1o the
_concept of “local-into-local” gignal delivery contcmplatad'by Congress in SHVIA.
WHEREFC‘RE, for the raagoas set forth in'lhis Opposition, EchoStar requests

that the Bursaw deny Arlr.maa 49's Complaint.

Roapectﬁﬂly submitted, ,
EchoStar Satellite Co tion

000 Potomac Street, N.W,, 5th Floor
Washington, D.C. 20007
' 202-965-7880

David Goodfriend, Esq.

Director, Logal and Business Affairs

EchoStar Satellits Corporation

1233 20" Street, N.W.

Washington, D.C, 20036

Sopteniber 25, 2003
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VACE A2 nncx.mrm OF mc SANML,
PROGRAMMING, ECHOSTAR SATELLITE CORPORATION

m BUPPORT OF OPFOAITION TQ MUST CARRY COMELAINT
OF ARKANSBAS 49, INC. (*“ARKANSAS 43")

}, Erie Sah), do hersby deslare wnd affirm as follows:

lr. 1 am oves the age nnwmty-om, and | make this Declaration an the basis of
n;y own parsonal knowledge, in suppors of the faregning Oppoairion 1o Arkanuas 49°s
musr curty ComplaiaL,

. Jom the gﬁmm m%mhs for BchoSrar Sarellite Corpomtion
(“EchaSiar”) i charge of 3 task foree cmml 1 _tmplmm #d comply With federal muye
" rarry regulations, Assuch, | am'in eh;:tla ol:p!'ima.ry cumntmlwﬁnﬁ; with brbadeast
'au;n'on: cOrCeIning thler earriags on the SohoStar sysem. !

3. BehoSmay began providing JoeNlinto-local Kervice 1o the Linde Rféél& PMA on
July 2, 2003. We raceived 5 must carcy elaction fom M:mm 49 for m@x licensed 10

Camdien, Arkanaus, at me oujer frinpe of the marker. . ;-

4, My enginoers infarmed me thet due 1o the distanze [sppms!mu:iy 100 miles),
there was no way that KYPX could deliver 4 usablo signa) 1o the Litcle Rack Lapal
Receive Facility (LRF). Wo Informed Arkansss 45 of this faot, and invitad them to
intorm ug if they planned 1o delivar the siaml Vic 32 jtemative mem. -

5. Arkenzas 49 then informed ua 1hal they wansed to deliver the KYPX signal via
supellite, at which point we agreed 1o accept ﬂﬁ 1 slrernasive delivery, 'pm only if M&s
' 45 ageeed 10 bear the cosly of such reseption, A:Innm 49 Has amreed w0 pny for the
‘ mﬂht: receiva dish, hut o for the additional infragmumtucs costs a the I.M “thAY recaipt

‘ofs mcihtbdellvmd signn] will email. On Augus: 22, 2003, [ mfan'ad ATKansas 49




that they should contt:ﬂ Clear Channe), from whom we [uase space for our Limie Roek
LRF, yo urrange for the Mtlnml )} uqulrcd and other infrastruéiure {ssusy rajarad ro
dblivery of KYpX's slml via amllm: :

6. !have reviewed the Arkansas 49 Comp'lunl. and the anuhed Oppobiﬁﬂn. and
dmllare thar the facTs cofzained [n tha Oppasitian are piso and corvect 1o the best of my
anwlzdg; v,ud belief formed after reasonabie {oquiry, tha the Oppasition kas 2 sound
kasid in both fagy und IIW,I, and i nat murpo;hd for the purpnas of delay or any other
Smproper purpose, |

{, BEric Sahl, on behalf of EchoSiar anlhu Cnrpmtlau. do hartby declare uul o
_alfiny, tmder penalvies of pegjury, snd aBer ﬂm heing warned that willful i‘alse
stementa and the like arc pumlhahh by ﬁne or :mpﬁ:umnm, orhmh {18 U S.C.
§1001), thas all staremams made by s in the fiyagoing Det_:!muon m made on my owa
personal knbwiadg:. and those siaremamis are U, |
; By

(]
Brie Slhl.ghn,:;f Programming
EchaStar Sasellipe Coxpumlnn

Dajed: ScprambesZ¥, 2003




DECLARATION OF PAULB. JAMEB
D ENGINERRING MANAGER, ECHOSTAR SATELLITE CORPORATION]

IN SUPPORT OF OPPOSITION TO MUST CARRY COMPLAINT
OF ARKANBAS 49, INC. (“ARKANSAS 48%)

B, James, do herehy declaro and affirm a8 follows:
en enginesr qualified to bka end evaluate measurements on television broadcast uig:Tls.

my capreity as Fleld Engineering Manager for EchoBtar Satellite Co:p I oversee ths
ing and evaluation of television aignal sttengths.

3. Tjworsavy this signal strength tepts described in Eric Saht's Jetter of June 26, 2003 to Mr,
oug Krile, which demonstrated that KXYPX could not deliver 8 usable signa} to our Little||’
ock LBF overhe-air. This is not surprising, sinoathe station is more than 101 miles nwf;y

LP

L1

the 71 markets where we deliver local-into-loosl setvice: All other broadoasters elther
liver us & signal over-tho»aF o? via & fiber link. :

' ftﬂlyawareufﬂ'leleasnagreamentwchawﬁthmmChannd&L{tﬂeRockforfhe o

. f

there, colooated at Clear Chennel's KLRT television fucility, Oug lease provides us
th the fallowing space at KLR.T
Totnl leatad ground space! 10°x 17
| Equipment budlding space: Ix16 . .
Total leased tower space: Amnnamcmnt height-(AGL) 1 (each) 20' mm#
mounted between 80 and 100" fest, .o
Total off-air receive antcnnas; 8 '
Types of antennas; Scala Model CL-24 (2 each), Soals Mpdel HD
- 10 (2 each)
6 W}th thes faclitles, we ars ablo to reccive all of the currently qualified stations. Ws do
hyve the ability to install e satollite dish to reoelve KYPX under our current lease,

1, Paul B, James, on behalf of Beholtar Seteliite Corporation, do hareby declare and
affirnt, wder pinalties of perjuty, hind ‘after'first being Wamed that Ivdllml falss statements
' the liks are pynishable by fine or imprisonment, or both (8 U,5.C. § 1001), that a7l etatemen

DO _DOCE:§13334,1
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are

Dute

fas, |

fl: September 24, 2003

DC.DOLS613354.1
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mdl by me in this Certification are made onmy own pu'soual.knowle-dga,land those M#H

By:
- Payl B, James, Figfld Enginsering
EchoStar Satellits Corporation

Mmase;




R TE RVICE
I, James 'E Dunstan, hereby certify that on thig 25™ day of Soptember, 2003,

coples of the foregoing * pposition to Complaint” have been served by U.8. first-class
mail, postage prepaid, or by hand delivery, upon the following: - .

William H, Johnson *
Deputy Chief - .
Office of the Buresu Chief
. Media Buresu
* Federal Commtmicauons Commissmn
445 12" Street, S.W,

Waghington, D.C, 20554

Eloise Gore *:
Assistant Chief
+ Polley Division
) Media Burean
) . Federal Conmumcnnous Commission
445 12" Stveet, S.W.
Washington, D.C. 20554

Lori M, Withrow j
Seoretary :
Atkapsag 49, Inc, - . :
1 Shackleford Drivs

Suite 400 .

Little Rock, AR 72211

.
S eem MYTRAXCL. 0 7

“ Denotes service to the FCC’s Washington, D.C. filing location,

L

Jemes B, Dunstan
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